INTERPRETIVE LETTER NO. 01-04 (September 17, 2001)

A loan to aland trust is not aggregated with the individual borrowings of a beneficiary unlessthe bank is
actually looking to the beneficiary for repayment.

Thisisinresponseto your inquiry to the Office of Banksand Red Edtate (“ Agency”) asking whether aloan from
* (“Bank”) to six individuas would be aggregated with a separate loan to a land trust whose beneficiaries are trusts
established by the same six individuals. Basad upon the information you have provided, itisthe Agency’ s position that
aggregation of the loans would not be required.

The Bank is congdering making an unsecured loan (“Loan 1) in the amount of $700,000 to sx individuaswho
would bejointly and saveraly lidblefor repaying theloan. Theborrowerson Loan 1 have an aggregate net worth of over
$250,000,000. The Bank aso wishesto extend aseparateloan (“Loan 2”) to aland trust in the amount of $1,100,000,
secured by an assgnment of beneficid interest. The Bark would retain $1,000,000 of Loan 2 and the remaining
$100,000 would be participated out to another intitution.* The beneficiariesof theland trust aretrusts established by the
sx individuals described above. Thoseindividuaswould not be guaranteeing or persondly sgning Loan 2. Thevaueof
the property in the land trust well exceeds the loan amount proposed, and the income produced by the property in the
land trust is sufficient to cover both the expenses and the servicing requirements of the proposed debt. The Bank’slegal
lending limit is dightly over $1,000,000.

Section 32 of the Illinois Banking Act ("Act") prohibits the Bank from permitting any person’s outstanding
liabilities to exceed the legd lending limit.?>  Section 2 of the Act defines“person” to indlude atrugt.® lllinoiscaselaw
has aso established that a written trust possesses a distinct legal existence* The circumstances under which loans to
different persons would be aggregated are described by Rule® Ingenerd, therules of aggregation will beappliedtoa
|oan madeto one person that isnot jutified without relying on the creditworthiness of another person. Relevant factorsin
this determination are: 1) Will the borrower have the capacity from his or her own assets and operations to repay the
loan, or isthe source of repayment the other person; and 2) Were the proceeds of the loan used for the primary benefit
of the other person without a corresponding economic benefit to the borrower?

Y our correspondence indicated that the Bank is relying on the individua creditworthiness of the respective
borrowers in making the loans and that Loan 2 would not be based on the net worth of the individud beneficiaries of
the land trust. Rather, it would be based on the value of and the income generated by the property in the land trust.
Provided the land trust has ample collateral and income to service its debt independent of the creditworthiness of the
individua beneficiaries, the loans you have described would not be aggregated for lending limit purposes.

1 Since the Bank intends to participate out the portion of Loan 2 that exceeds the Bank’s lending limit, the loan would not create a
lending limit violation.
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